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Court of Appeals of the District of Columbia 


No. 5051. 

i 

j 

Beak Canon Coal Company, Appellant, 

vs. 

Commissioner op Internal Revenue. 


1 


Docket No. 9502. 


i 


Bear Canon Coal Company, 


Trinidad, Col., Ifetitioner, 


v. 

| 

Commissioner of Internal Revenue, Respondent. 

i 

Appearances: 

For Taxpayer: James E. Witten, Esq., G. R. Davis, Esq., 
H. Kennedy McCook, Esq. 

For Comm’r: G. S. Borden, Esq. ! 

Docket Entries. 

1925. ; 

Nov. 28. Petition received and tiled. 

Dec. 8. Copy of petition served on Solicitor. 

” 8. Notification of receipt mailed taxpayer. 

1926. 

Jan. 28. Answer filed by Solicitor. 

Feb. 2. Copy of answer served on taxpayer—^assigned to 
General Calendar. 

1927. 

Jan. 17. Hearing date set 3/14/27. 

Mar. 11. Stipulation of facts filed. 

14. Hearing had before Mr. Trussed on merits. Briefs 
due 5/15/27. | 

” 28. Transcript of hearing of 3/14/27 filed. 
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May 14. Taxpayers request for findings filed. 
May 1(5. Proposed findings and brief filed by G. C. 
1929 . 


Jan. 14. Findings of fact and opinion rendered. Mr. Trus¬ 
sed. Judgment will be entered for tlie re¬ 
spondent. 

” 17. Order of redetermination entered. 

June 11. Agreement for review by Ct. of Appeals of D. C. 


July 


j j 


filed. 

6. Petition for review by Ct. of Ap. of D. C. with as¬ 
signments of error filed by taxpayer. 

6. Proof of service filed. 


? j 


8. Praecipe with proof of service thereof filed by tax¬ 


payer. 

12. Notice of appearance of G. R. Davis, H. Kennedy 
McCook as attorneys of record filed. 

18. Objection to praecipe for record filed by G. C. 

Aug. 28. Motion for extension to Oct. 1, 1929 for prepara¬ 
tion and delivery of documents, filed by tax¬ 
payer. 

” 29. Order enlarging time to Oct. 1, 1929 for prepara¬ 
tion of evidence and delivery of record papers, 
entered. 

Sept. 6. Motion to amend praecipe, embodying amend¬ 
ment, filed by taxpayer. Proof of service 
thereon. 


Now, September 18, 1929, the foregoing Docket Entries 
certified from the record as a true copy. 

[Seal: Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U . S . Board of Tax Appeals. 

2 Filed Nov. 28, 1925. 

United States Board of Tax Appeals. 

Appeal of The Bear Canon Coal Company, Trinidad, 

Colorado. 


Petition 

The above-named taxpayer hereby appeals from the de¬ 
termination of the Deputy Commissioner of Internal Rev- 
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BEAR CANON COAL CO. VS. COMMR. OF INT.jREV. 

enue set forth in his deficiency letter (I. T.: p. A.-2558-8- 
60-JD), dated September 30, 1925, and as the| basis of its 
appeal sets forth the following: 

1. The taxpayer is a Colorado Corporation with principal 
office at Trinidad, Colorado. 

2. The deficiency letter (a copy of which is attached) was 
mailed to the tax-payer on September 30, 1925. 

3. The taxes in controversy are income thxes for the 

calendar years 1918 to 1921, inclusive, and are less than 
$10,000.00, to wit: Three thousand and forty-six dollars and 
forty cents, ($3,046.40). j 

4. Assignment of Errors. —The determination of tax con¬ 
tained in the said deficiency letter is based upon the fol¬ 
lowing errors: 

(1) In finding, holding and declaring “that a corporation 
mining coal from lands (such as those involved in this 
case) leased from the State of Colorado is not necessarily 
on that account exempt from income and profit taxes.’’ 

(2) In failing to sustain tax-payer’s contention in 
3 its protest against the original determination of tax¬ 
payer’s income in the deficiency letteif of June 12, 
1925, in which protest it was urged, among jother things, 
that taxpayer was entirely exempted from itliis taxation 
tinder the peculiar circumstances of this case 1 . 

5. Statement of facts: 

The 840 acres of land, described officially hs the S.W.Vk 
and W.y 2 S.E.y 4 , Section 2 and W.V 2 NE%, S.EJ/ 4 N.E.y 4 
and entire S Ah Section 11, Township 32 South} Range 65 W, 
in Las Animas County, Colorado, was, with other lands, 
qualifiedly granted by Congress to the Statb of Colorado 
by the act of July 2, i862 (12 Slat. 503), and! supplemental 
acts, epitomized in the brief herewith. 

On May 7, 1904, the State of Colorado jeased to one 
William Cole the right to mine and sell coal from said land 
for five years from that date, which right passed from Cole 
through mesne assignments to this tax-paybr, who later 
secured extensions of the lifetime of the leafce to April 2, 
1947, and is, and for a number of years has bieen in posses¬ 
sion of, and operating a mine or mines on tljis land under 
that lease. 

By the terms of the lease the State is entitled to, and 
has been receiving a royalty of ten cents for each ton of coal 
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so mined; but in tlie resolution of the State's Board of Land 
Commissioners granting that last extension of time it was, 
with taxpayer’s consent, stipulated that “said royalty per 
ton may be increased at any time at the option of the State 
Board of Land Commissioners, should the conditions of 
the general average of royalty collected in Las Ani- 
4 mas County district warrant such increase.’’ 


The tax in question was assessed against the in¬ 


come derived by tax-payer solely from the mining and sale 


of coal under that lease. 


The propositions of law relied on by this tax-payer in 
support of its appeal are as follows: 

First. The State holds these lands, and the proceeds and 
increments thereof in trust for a particular purpose in 
which the Federal Government has a beneficial interest. 


Second. The state must hold, use and dispose of these 
lands, and the proceeds and increments thereof in full com¬ 
pliance with the terms of its contract entered into by it with 
the United States in its acceptance of the grant of the lands. 

Third. In holding, using and disposing of these lands, 
and the proceeds and increments thereof, the State exer¬ 
cises its governmental powers and functions. 

Fourth. This tax-payer is an agency and instrumentality 
adopted and Used by the State to enable it to meet and com- 
plv with the conditions of its trusteeship of the lands, and 
perform the duties imposed on it by the terms of its con¬ 
tract with the United States. 


Fifth. Income accruing to tax-payer through its opera¬ 
tion of the mines as the agency or instrumentalitv of the 
State are not taxable by the Federal Government; and 
Congress did not intend that tliev should be taxed when it 
enacted the present income tax laws. 

5 Attached hereto, and as evidence in support here¬ 

of, are exemplified copies as follows: Exhibit A. 
Certified list No. 5 of lands selected by the State of Colo¬ 
rado under the Act of July 2,1862, including the lands here 
involved, which list, being duly certified, conveyed title to 
the lands therein described to the State of Colorado by 
force of the provisions of said Act of July 2, 1862, and Sec- 
t ion 2449 Revised Statutes. Exhibit B. Certified copies of 
lease, assignments, and resolutions under which taxpayer 
holds the right to mine and sell coal from said lands. 


BEAR CANON COAL CO. VS. COMMR. OF INT. REV. 5 

i 

Wherefore, the taxpayer respectfully prays that this 
Board may hear and determine its appeal. 

(S.) JAMES W. WITTEN, 

Counsel for ! Tax-payer. 

507 Mills Building, 17th and Pa. Ave. N. W., Washing¬ 
ton, D. C. j 

I 

State of Colorado, 

County of Las Animas: 

i 

John Aiello, being duly sworn, says that he is the presi¬ 
dent of The Bear Canon Coal Company, above-named, and 
as such is duly authorized to verify the foregoing petition; 
that he has read said petition, or had the same read to him, 
and is familiar with the statements therein contained, and 
that the facts therein stated are true. 

JOH^sT AIELLO. 

i 

Sworn to before me this 18th dav of November, 1925. 

FRANKLIN G. VECCHIO, 

i 7 

Ndiary Public. 

[Seal.] j 

My commission expires May 9, 1928. j 

i 

6 Treasury Department, Washington. 

j 

Office of Commissioner of Internal Revenue. 

i 

Address reply to Commissioner of Internal Revenue and 
refer to IT :CA-2558-8-60-D. j 

Sjep. 30, 1925. 

The Bear Canon Coal Company, 

Post Office Box 56, Trinidad, Colorado, j 
Vallorso, Colorado. 

Sirs : 

The determination of your income tax liability for the 
years 1918 to 1921, inclusive, pursuant to gn examination 
of your books of account and records, as set forth in office 
letter dated June 12, 1925, disclosed a deficiency in tax 
amounting to $3,046.40 for 1920 and 1921,j and an over¬ 
assessment of $810.87 for 1918, as shown in the attached 
statement. 
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In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the date 
of mailing of this letter within which to file an appeal to 
the United States Board of Tax Appeals contesting in 
whole or in part the correctness of this determination. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and an assess¬ 
ment has been made, or where a taxpayer has appealed and 
an assessment in accordance with the final decision on such 
appeal has been made, no claim in abatement in respect of 
any part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, I). C., for the attention of IT:CA-2558-8-60-D. 
In the event that you acquiesce in a part of the determina¬ 
tion, the agreement should be executed with respect to the 
items agreed to. 

Respectfully, 


(Signed) 


D. H. BLAIR, 

Commissioner, 
By J. G. BRIGHT, 
Deputy Commissioner. 


Inclosures: Statements, Agreement—Form A—Form 
882. 

7 Treasury Department, Bureau of Internal Revenue. 


Form 7858—Aug., 1924. 


Form A. 


In re The Bear Canon Coal Company, Post Office Box 56, 
Trinidad, Colorado, Vallorso, Colorado. 

Agreement Consenting to Assessment of a Deficiency. 

The undersigned taxpayer hereby waives the right of 
appeal under Section 274 (a) of the Revenue Act of 1924 


7 io.5o6 I _ ' . 
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STATEMENT 


1918 

1919 

1920 

1921 


In rtf: The Bear Canon Coal Company, 

Post office Bax 56, Trinidad, Colorado, 
Talloreo, Colorado. 


Deficiency in Tax 


$ 401*44 
2644.96 


Overnsseasoent 


$810.87 


Totals $3046.40 $310.87 

Net deficiency $2255*53* 


Lose reported for 1917* 


I 

i 

i 

i 


1918 


Set income reported 
Add: 

a* Sxcoesire depreciation 
b* Depletion 


None 

$2659*54 

6097*67 


Net income shown by office letter 
dated October 25, 1920 
Less: 

o* Pro rata portion of development 
cost amortized 


$8757*21 

6989*25 


Adjusted taxable net Income 
Less: 

Specific exemption 

Net income subject to tax 

Tax due 
Tax assessed 

Tax overaeseeeed 


Hot income reported 
a* Amortized portion of development 
cost 

Adjusted net loss 


$1797*96 

i 

2000.00 

i 

None 

I 

None 
$ 810.87 

$ 810.87 

1919 | 

$ 695.00 

3295.19 

— i ■ 

$2600*19 


j 

i 


a 



I 


I 
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SHlTSKENT 


In rer Tbe Boar Canon Coal Company. 

‘ Brought forward 
Specific exemption 

Tax dua 
Tax assessed 

Additional tax or overaaaeasaeat 

1920 

Net income reported 
Add: 


a* Bad debts 

$ 134.55 

b. supplies 

4,097.74 

o* Interest 

7,305.50 

d. srror in addition 

100.00 


Least 


e. Royalty 

$ 249.01 

f • Taxes 

•35 

g. Amortised portion of 

e 

development cost 

8.459.30 


h. Less 1919 net loss appor¬ 
tioned to 1920 

Adjusted taxable net income 

Invested capital reported 
Add: 


a. Vallorso Mercantile Company 

b. Bams and harness 

o. Telephone, water system 


Less: 

d. supplies 

#35,919.60 

s. Development, etc. 
f. Reserve for amortisation 

4,209.01 

of development 

11,361.04 

g. Deficit ahown by books 

Adjusted invested capital 

Sxoess profits credit 

9,166.95 


8SS 
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STATEMENT 


In re: The Bear Canon Coal Company. 


Excess profits tax 


$1590.07 

Normal tax 


1641.06 

Total tax due 


$3221.13 

Tex assessed 


2829.69 

Additional tax due 


i 

$ 401.44 

Net loss reported 

1921 

i$7,441.S9 

Additions to incase: 



a* Sales 

$30,157.03 

i 

! 

b. Miscellaneous inoans 

41.93 


Cm suspense 

56.62 

i 

&• Supplies 

4,315.23 


e. Royalties 

3.08 

34.572.83 


1 

$27,131.26 

Deductions from income: 

tm Hospital fees 

$ 160.97 


5 * 3ad debts 

306.53 


h. Amortization of development 

cost 

4.770.65 

5.840.15 

Adjusted taxable net income 

i 

l 

$81,891.11 

Invested capital shown by return 

i 

i 

$100,000.00 

Add: 

i 

a* Supplies 

i 

f,050.43 

b. Vallorao Mere* Comoany 

! 

9,437.74 

o. Barns end harness 

1 

787*50 

d. Telephone and water systems 

i 

j 

57.496.02 . 

Less: 

i 

! 

i 

i 

$174,771.69 

e. Development, eto. 

$ 4,209.01 


f. Deficit sho^n by books 

27,825.45 


g* 1920 income and profits 

tsx prorated 

1,765.64 


h. Amortization of develop¬ 



ment cost 

19.820.34 

55.620.44 

Adjusted invested capital 

| 

• 

$121,151.25 

Excess profits credit 

j 

$12,692.10 



















. 
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In re: The Beer Canon Coal Company* 

Sxoess profits tax 
Normal tax 

Tax due 

Tax aaaaased 

Additional tax due 


$ 728.72 
1916*24 

$ £644*96 


% £644*96 


Explanations of Adjustments 
1918 

r* Value of equipment 
Estimated salvage value 

* • j 

Amount to be written off 

i 

« 

Allowable depreciation at 10Jt #6,312.96 

Depreciation on Ford automobile 

valued at £250*00 at 33-1/3$ 83*33 

j 

! 

Total depredation allowable £6*396*19 

Total depredation claimed 9*055*83 

Depreciation disallowed $2*659.54 

b* In view pf the fact that the coil pr op erties ere leased from 
the State of Colorado on a straight royalty basis* a deduction fbr 
depletion ia not allowed* 


$78*061.01 

14*931*41 

$63*129*60 


cost* 


c* saa schedule below relative to aaortiaetion of developaeot 


coat. 


1919 

a* See athednle below relative to aaortixatlou of development 


1920 


a* This mount stood as a credit on the bootee and not a debit 
and erroneously deducted on 


Less: 


b* supplies purchased during year and 
o)urged off as a deduction on return 


In adjusted Inflatory of 
supplies on hand during 1920 


Addi 


$11*736*02 


4*900*38 
$ 6*836*20 


Bepelra charged on boohs bat emitted from return 
Corrected supplies deductible 


$ 7 *638*78 
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with respect to the items listed below* and consents to the 
immediate assessment of the deficiency in tax resulting 
therefrom. These items are included in a deficiency in tax 
aggregating $3,046.40, as indicated by letteir from the Com¬ 
missioner of Internal Revenue, Washington, D. C., dated 

-,-, bearing the symbols IT :CA-2558-8-60-D, or 

as indicated in the report of the Revenue Agent in Charge 

at-, dated-,-. 

(Attach additional sheets if necessary.) j 
(Corporate seal to be affixed; if no seal, so state.) 

(Name:)-. 


By 


(Address:) 


Date:-, 


approval of the 


Note. —This agreement is subject to the! 

Commissioner and is not an agreement as; provided under 
Section 1006, Revenue Act of 1924. 

shh-4. 

This copy to be retained by taxpayer. 
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(Here follow pages Nos. 8, 9, 10, and 11.) 

Statement. 


In re The Bear Canon Coal CoIvipany. 


Brought forward.i. $7,638.78 

Supplies deducted on return.i. 11,736.52 


Difference not allowed.[.$4,097.74 

c. Was charged off as interest whereas this amount rep¬ 
resents a dividend paid to stockholders. 
cl. Self-explanatory. 

e. Additional royalty paid as shown by jrecords. 

/. Error in carrying correct amount to return. 
g. See schedule of amortization below. 


♦Where the taxpayer consents to the assessment of |the entire amount of 
the deficiency shown by the letter from the Commissioner or as indicated 
in the report of the Revenue Ajrent in Charge, the itenjis need not be listed; 
reference may be made to the letter or report. 


i 


I 
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h. Net loss for 1919 shown above ($2,600.19) less 1918 
net income ($1,797.96). 

Adjustments Made to Invested Capital. 

a. Amount added to show the correct investment in the 
Vallorso Mercantile Company. 

b. Barnes and harness set up in separate account. 

c. Telephone and water system set up in separate ac¬ 
count. 

d. Supplies purchased and consumed in prior years. 

e. Royalties eliminated as proper adjustment made in 
(a) above. 

/. See schedule to follow. 

g. Deficit eliminated by adjustments shown herein. 

1921. 

Adjustments to Net Income. 

a. This item contains $23,776.54 of coal sales which were 
shown as a credit to the profits and loss account but not 
reported on the return. The books were kept and the re¬ 
turn for 1920 was filed on a receipts and disbursements basis 
relative to sales. The coal sales of $23,776.54 were made 
at the last of 1920 and the accounts were not collected until 
the first part of 1921. The balance of this item $6,380.49 
is royalties charged to the coal sales account instead of 
profit and loss. 

b. An item credit to profit and loss on the books but not 

reported in the return. 

13 c. This item was credited to Profit and Loss on the 
books but not reported on the return. 

d. In 1921 when the books were changed to the accrual 
basis, the inventory of supplies as shown by the supplies 
account was less than that ascertained by physical inven¬ 
tory by $4,315.23, hence, this amount is added to income. 


e . Royalties deducted in 1921. $6,380.49 

Corrected amount as shown by statement 
from the State of Colorado.. 6,377.47 


Difference.. $3.02 
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j 

/. This item was charged to the reserve for Hospital 
Fund and was not deducted on the return. 

g. Several small debts charged off and hot deducted on 
the return. 

h. See schedule to follow. 

> • 

i 

Adjustments Made to Invested Capital. 

i 

i 

a. Same calculations made as in “5” above, relative to 
the year 1920. 

b. Amount added to show the correct amount invested in 
the Vallorso Mercantile Company. 

c. Barns and harness set up in separate iaccount. 

d. Telephone and water system set up in separate ac¬ 
count. 

e. Same adjustment as made above relative to 1920. 

/. To eliminate deficit by changes made ^s shown herein. 

g. To disallow as a part of invested capital, the 1920 in¬ 
come and profits taxes from the time due and payable. 

h. See schedule to follow. 

This office holds, after giving careful consideration to 
your protest, that the development cost of Mine #1 should 
be amortized according to the ‘ 4 tons-mined’’ method. 

Amortization for 1917 to 1921, inclusive; has been com¬ 
puted and allowed as follows: 


Year. 

Tons mined. 

%. 

Allowable 

deduction. 

1917. 

7,367.00 

4.5 

$1,106 60 

1918. 

. . 46,517.03 

28.3 

6,959 25 

1919. 

. . 22,087 30 

13.4 

3,295.19 

1920. 

56,505.93 

34 4 

8,459.30 

1921. 

. . 31,887.35 

19.4 

4,770.65 


164,364.61 

100 00 

$24,590.99 


i 

This office holds that a corporation mining coal from 
lands leased from the State of Colorado is; not necessarily 
on that account exempt from income and profits taxes. 
Your claim to exemption is, therefore, denied. 

The overassessment shown herein will b£ made the sub¬ 
ject of a Certicate of Overassessment which will reach you 

2—5051a 


I 

i 
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in due course through the office of the Collector of Internal 
Revenue for your district, and will be applied by that offi¬ 
cial in accordance with Section 281 of the Revenue Act 
of 1924. 

The right of appeal as indicted on Page One of this letter 
refers only to any deficiency in tax indicated herein, inas¬ 
much as there is no provision in the Revenue Act of 1924 
granting the right of appeal against the determination of 
any overassessment found upon an audit of your return. 

The informaiton contained in returns, the revenue 
agent’s report and your protest submitted, has been care¬ 
fully considered in determining the tax liability as set 
forth herein. 

Payment of the deficiency should not be made until a 
bill is received from the Collector of Internal Revenue for 
your district, and remittance should then be made to him. 

15 Exhibit B. 


App. 212, Book 4, Page 188. 


No. 4. 

Coal Land Lease. 

This indenture, made this seventh day of May, A. D. one 
thousand nine hundred and four, by and between the State 
of Colorado, party of the first part, and William Cole, 
Trinidad, Colorado, of the County of Las Animas, in said 
State, party of the second part; 

Witnesseth: That the said party of the first part, for and 
in consideration of the covenants and agreements herein¬ 
after mentioned, to be kept and performed by the party of 
the second part, his heirs, executors, administrators and 
assigns, has demised and leased to the said party of the 
second part, the right and privilege of mining for and tak¬ 
ing out coal from the lands hereinafter described, lying and 
being in the County of Las Animas, in said State, the same 
being known and described as follows, viz: 


I 
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Acres. 

Part of section. 

Sec. 

Twp. 

Rge. 


[ 3S.17 

Lot 2. 

*> 

** 

32 S. 

65 W.]*! 

1 

r 40 

S. W. i of N. E. J. 

2 

ii 

“ ]*; 

Land eliminated. 

[ 38.15 

Lot 3. 

2 

ii 

“ ]*! 

See Board Order 

[ 38.1 

Lot 4. 

2 

ii 

*• i *i 

1 Dec. 10,1910. 

[ 80 

S. £ of N. W. 4.. 

2 

ii 

“ ]*, 

) 

100 

S. W. i . 

o 

ii 



80 

W. 4 of S. E. }.. 

2 

ii 

ii 


80 

W. 4 of N. E. *.. 

11 

ii 

“ 


40 

S. E. i of N. E. i 

11 

ii 

ii 

1 


160 

N. W. i . 

11 

ii 

“ 


320 

[1.074.45] ♦ 

S. i . 

11 

ii 

ii 

i 

i 

i 

i 

i 



S40 Agricultural College Lands. 

U. S. Board of Tax Appeals. Docket 9502. Admitted in evidence Mar. 
14, 1927. Petitioner’s Exhibit 1. 

i 

16 To have and to hold the said alcove described 
premises, with the appurtenances, unto the said party 
of the second part, his heirs, executors, administrators and 
assigns, from the 20th day of April, A. D. 1004, for the full 
term of eight (8) years, being until the 20tli day of April, 
A. D. 1912. The said party of the second part, in con¬ 
sideration of the leasing of said premises and privileges 
aforesaid, by the said party of the first pkrt, to the said 
party of the second part, does covenant and agree to and 
with the first party as follows, viz.: 

First. That within sixty days from the signing of this 
lease, the party of the second part will conimence to pros¬ 
pect for coal upon said premises, and will continuously 
pursue such prospecting until coal is found of sufficient 
thickness to justify mining of same, or in; case workable 
coal is not found, work may cease if the Register of the 
State Land Board is so notified in writing, find said Regis¬ 
ter, at his option, may declare this lease void and ended 
and both parties released from all obligations thereunder. 
If coal of workable thickness is found, then the party of 
the second part shall, within six months fik>m the date of 
this lease, commence to open the same by k shaft or drift 
of proper size and continually and with reasonable energy 
develop the coal in a good and workmanlike manner and 
take out and pay royalty on not less than two thousand 
(2,000) tons of coal annually, after the first year of this 
lease. 


[♦Words and figures enclosed in brackets erased in copy.] 
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Second. That this lease is to be taken and considered as 
a coal lease only, the party of the first part expressly re¬ 
serving the right to lease at any time so much of the sur¬ 
face of the land herein described as is not actuallv needed 
and occupied by the party of the second part for the purpose 
of mining for coal, as herein stated. 

17 Third. That in the underground workings for said 
coal all shafts, inclines and tunnels shall be well tim¬ 
bered (when good mining requires timbering) and that all 
parts of workings, where the coal is not exhausted and for 
good reasons not being worked, will be kept free from 
water and waste material, as in ordinary operations, and 
that the underground workings shall be protected against 
tire and floods, and the creeps and squeezes shall be 
guarded against, and when they do occur shall be checked 
in a manner in keeping with good mining. That such 
methods of mining shall be used as shall insure the extrac¬ 
tion of the greatest amount of the coal vein possible. 

Fourth. During all the proper hours and at all times 
during the continuance of this lease, said party of the first 
part by its duly authorized agent, or agents, named and ap¬ 
pointed by the State Board of Land Commissioners, of the 
said first party, or by the President or Register of said 
Board, shall be, and hereby are authorized to go through 
any of the shafts, openings or workings on said premises 
and to examine, inspect and survey the same, and to 
examine and make extracts or copies of all books and weigh 
sheets that show in any way the coal output of said prem¬ 
ises, and that all conveniences necessary for said inspec¬ 
tion survev or examination shall be furnished said agent 
or agents by the party of the second part. 

Fifth. That all coal mined or taken from said premises, 
upon being hoisted or trammed, shall be weighed, and the 
weight thereof shall be entered in due form in books kept 
for such purpose by the party of the second part, and the 
weight of all coal shipped by railway or otherwise shall be 
kept and preserved. 

Sixth. That on or before the 15th day of each and every 
month during the term of this lease, the said second 

18 party shall make a report to the Register of said 
Board of Land Commissioners in which shall be en¬ 
tered and set down the exact amount in weight and cubic 
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yards of all coal mined upon said premises during’ the pre¬ 
ceding calendar month, and said report sljall be accom¬ 
panied by the weights of the railway companies over which 
such coal or any part thereof has been transported, and 
shall also show the use or disposal by sakl party of the 
second part of coal in all other ways. 

Seventh. That the said party of the second part shall 
pay unto the said party of the first part for the right and 
privilege of mining coal upon said premises|as herein pro¬ 
vided a royalty of Ten (10) cents per ton of j?oal mined and 
taken out of said premises, which royalty shall be due and 
payable on or before the 15th day of each add every month 
during the term of this lease for the preceding calendar 
month, provided always, however, that the minimum amount 
of monthly rovaltv shall be one-twelfth of the yearly roy- 
alty hereinafter provided for, whether any coal is mined 
or not, and 

Provided further, that the sum of two (200) hundred dol¬ 
lars paid by said party of the second part toj the said party 
of the first part at the ensealing and delivery of these pres¬ 
ents shall be in full for the minimum vearlv irovaltv for the 
first year, but in the event the total royalty djue and payable 
herein shall at the end of the first year of this lease be 
found to exceed said sum of two (200) hundred dollars then 
and in that case said sum shall be applied as a credit on the 
amount of rovaltv so found to be due for said first year. 

And provided further, that the total minimum yearly 
royalty due from and payable by said parti” of the second 
part in each and every year during the term of this lease, 
is hereby fixed at and shall be two (200) hundred dollars, 
whether any coal is mined or not. 

The term ton as herein used mearjs a ton of two 
19 thousand pounds of unscreened cojal unless said 
party of the first part, the State Board of Land Com¬ 
missioners, or its duly authorized agent or agents, elects to 
compute a ton of coal at twenty-seven cubi<j feet of coal in 
the solid or by the measurements of the space for which the 
coal is mined, deducting therefrom all spsice occupied by 
slate or other impurities, and in such case tlije said computa¬ 
tion shall be final and binding upon said party of the second 
part. 

It is expressly understood and agreed, by and between 
the parties hereto that all mining, timbering and work done 
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by the party of the second part on said premises shall be 
at all times during the terms of this lease subject to the 
supervision, approval and orders of the Superintendent of 
the Mineral Department of said State Board of Land Com¬ 
missioners. 

And it is expressly understood and covenanted by and 
between the parties aforesaid, that, if for any reason said 
party of the jsecond part shall fail to keep each, all and 
every one of the covenants by him covenanted aforesaid, 
then, and in that event, it shall and may be lawful for the 
said party ofithe first part to declare this indenture at an 
end, and enter into the said premises or any part thereof, 
either with or without process of law to re-enter and the 
said party of the second part or any persons occupying, in 
or upon the same to expel, remove and put out, using such 
force as may be necessary in so doing, and the said premises 
again to re-possess and enjoy, as in its first and former es¬ 
tate. And in such event, that is to say, in the event of the 
termination of this lease by reason of the breach or breaches 
of the covenants aforesaid, or at the expiration of the term 
aforesaid, said party of the second part hereby covenant 
and agree to Surrender and deliver up said above described 
premises and property, in good mining condition, peaceably 
to the Said party of the first part, and shall forfeit to 
20 tin* state and make no claim for any moneys, work, 
improvements or time laid out or expended in the 
premises. And upon the termination of this lease for any 
cause aforesaid, if said second party shall remain in the 
possession thereof he shall be deemed guilty of an unlaw¬ 
ful detainer of said premises, under the Statutes in such 
ease made and provided, and shall be subject to all the con¬ 
ditions and provisions thereof, and to eviction and re¬ 
moval forcibly or otherwise, with or without process of law 


as above stated. 

It is also expressly understood and agreed that this lease 
Miall not be assigned or the property sublet without the 
consent and approval of the State Board of Land Commis¬ 
sioners, and that the privileges hereby granted will not be 
used for any other purposes than mining coal from said 
premises and will not be used for the mining, handling or 
transportation of coal other than that mined on land under 
the control of the State Board of Land Commissioners. 
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I 

In witness whereof the said party of the first part hath 
caused these presents to he signed by the (President and 
Register of said State Board of Land Commissioners, and 
sealed with the official seal of said Board,j and the said 
party of the second part has hereunto set hislhand and seal 
on this, the dav and Year first hereinabove written. 

7 * • 


(Signed) 


(Signed) 


JAMES H. PEABODY, [seal.] 
President of the State Board 

of Land Commissioners. 

MARK G. WOODRUFF, [seal.] 
Register of the St-ath Board 

of Land Commissioners. 
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Assignment. 


Assignment entered 9-26-04. ! 

o 

i 

| 

I, Win. Cole, the within-named lessee, for and in consid¬ 
eration of the sum of Two hundred and twenty-five Dollars, 
do hereby assign, transfer and sell all my right, title, inter¬ 
est or claim in and to the following described tract or par¬ 
cel of land, to-wit, the lands and all thereof as described in 
this lease, the same being Lease Xo. 4, recorded in Book 
13, at Page 4, containing 1,074.45 acres, said lease being 
recorded in the Records of the State Board |of Land Com¬ 
missioners in the Citv and Countv of Denver, unto J. M. 
Bray, of the County of Las Animas, State of jColorado, and 
to his heirs and assigns. 

It is expressly understood that this assignment in no way 
releases the within lessee or the bondsmen from their lia¬ 
bility to the State of Colorado, under their bond or other¬ 
wise. 

Given under mv hand and seal this 15th dav of August 
A. D. 1904. | 

(Signed) WM. COl|E. [seal.] 

[seal.] -J [seal.] 

I 

The undersigned bondsmen on Lease No.!— do herebv 
consent to and approve of the foregoing instrument. 

-1—. [seal.] 

-1—. [seal.] 
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Sta te of Colorado, 

County of Las Auimas , ss: 

Win. Colo appeared before me, a Notary Public in and 
for said County and State, tills 23rd day of August 1904, 
and acknowledged the foregoing instrument to be his free 
and voluntary act and deed for the uses and purposes 
therein set forth. 

Given under my hand and notarial seal this 23rd day of 
August, A. D. 1904. 

Me Commission expires December 10, 1905. 

(Signed) AMOS F. HOLLENBECK, 

Notary Public. 


J. M. Bray assigns to J. J. J. Abercrombie, J. J. Coan, 
and II. W. Gilbert, Sept. 13, 1904. Entered 9-26-04. 

22 Assignment of Coal Lease No. 4. 

Know all men by these presents that we, J. J. Abercrom¬ 
bie, J. J. Coan, and H. W. Gilbert, the assignees of J. M. 
Bray, who is the asignee of William Cole, Lessee named in 
the within Lease No. 4 between the State of Colorado and 
the said William Cole, dated the 7th day of May A. D. 1904, 
for 1074.45 100 acres of land. For and in consideration 
of the sum of One Hundred Dollars and other valuable 
consideration to us in hand paid by The Bear Canon Coal 
Company, a corporation duly organized and existing under 
the laws of the state of Colorado, the receipt whereof is 
herein* confessed and acknowledged. 

We do hereby jointly and severally sell, transfer and 
assign to the said The Bear Canon Coal Company all of 
our right, title, interest, claim and demand in and to the 
within Coal Land Lease aforesaid. 

And we and each of us do hereby request the State Board 
of Land Commissioners to transfer said lease and all of 
our right, title and interest therein to the said The Bear 
Canon Coal Company. 

In witness whereof we have hereunto set out hands and 
seals this 23rd day of May A. D. 1905. 

J. J. J. ABERCROMBIE, [seal.] 

J. J. COAN. [seal.] 

H. W. GILBERT. 
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State of Colorado, j 

Las Animas County: 

I, James McKeougli, Jr., a notary Public pi and for the 
County and State aforesaid do hereby certify that J. J. J. 
Abercrombie, J. J. Coan and H. W. Gilbert who are per¬ 
sonally known to me to be the persons whose names are 
subscribed to the foregoing assignment, appeared before 
me this day in person and acknowledged that they had 
signed, sealed and delivered the said instrument of writing 
as their free and voluntary act for the uses! and purposes 
therein set forth. 

23 Given under hand and Notarial Seaj this 23rd day 
of May 1905. My commission expires | January 15th, 

1907. 

[notarial seal.] JAMES McKEOU^H, Jr., 

Ndtary Public. 

24 Know all men by these presents that! we, B. B. Sipe 
and Mrs. Gilbert, the present sureties on the within 

Coal Land Lease No. 4 for J. J. J. Abercromjbie, J. J. Coan 
and H. W. Gilbert, assignees thereof, do hereby consent to 
the above assignment of said parties to The Bear Canon 
Coal Company, and do hereby agree to remain as the sure¬ 
ties on said Lease for said Company. 

Witness our hands at Trinidad, Colorado] this 23rd day 
of May A. D. 1905. 

B. B. SIPE. 

ANGIE D. Ej GILBERT. 

■ | 

In consideration of the Lessor named in tlie within lease 
consenting to this assignment The Bear Capon Coal Com¬ 
pany does hereby assume and agree to make all the pay¬ 
ments and perform all the covenants of thb within Lease 
to be kept and performed by the party of t)ie second part 
named in said within Lease. 

In witness whereof the Bear Canon Coal Company has 
caused these presents to be executed in its Corporate name 
by its President and Secretary duly authorized, on this 23rd 
dav of May A. D. 1905. 

THE BEAR CANON COAL ICOMPANY, 
By J. J. J. ABERCROMBIE, I 

President. 

3—5051a 
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Attest: 

J. J. COAN, 

Secretary . 

Assignment entered May 26th, 1905. 

• * 7 
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I, Earl Cooley, Register of the State Board of 
Land Commissioners do hereby certify that the 
above and foregoing is a true and correct copy of an origi¬ 
nal coal lease No. 4, Book 13, covering 1,074.45 acres situ¬ 
ated in the County of Las Animas, State of Colorado. 
Issued to W. M. Cole of Trinidad, Colorado on April 20th, 
one thousand nine hundred and four, and expiring on April 
20th, one thousand nine hundred and twelve. 

It is further shown that under date of August 15th, 1904, 
said coal lease was assigned by William Cole to J. M. Bray 
of the County of Las Animas, State of Colorado. Assign¬ 
ment approved September 26th, 1904. 

It being further shown that on September 13th, 1904, 
J. M. Bray assigned said lease to J. J. J. Abercrombie, 
J. J. Coan and H. W. Gilbert. Assignment approved Sep¬ 
tember 26th, 1904. 

It is also shown that on May 23rd, 1905, J. J. J. Aber¬ 
crombie, J. J. Coan and II. W. Gilbert, assigned and said 
lease to the Bear Canon Coal Company. Assignment en¬ 
tered May 25th, 1905. 

It is further shown that bv Order of the State Board 
of Land Commissioners on December 10th, 1910, said coal 
lease was extended for a further period of five years, ter¬ 
minating oni April 20th, 1917, and 234.45 acres of the area 
described therein were eliminated, thereby decreasing the 
area covered by said lease to S40 acres. 

That by the order of the State Board of Land Commis¬ 
sioners under date of October 13th, 1914, the term of said 
coal lease was entered for a further period of ten years, 
expiring on April 20th, 1927; and 

Bv Order of the State Board of Land Commissioners on 
November 27th, 1923 the term of the said coal lease was ex¬ 
tended for a further period of twenty years, dating from 
April 20th, 1927, and expiring on April 20th, 1947; and in 
said Board Order. 

That 280 acres of additional land was added to and be¬ 
came a part of said coal lease, making a total area of 1,120 
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acres. It being provided however, that on April 27th, 1927; 
that 80 acres W. V> of S. W. %, Sec. 2, Twp. 32 S., Eg. 
65 W., shall be eliminated from the area included in the 
lands described in said coal lease No. 4, Book 13, and a 
separate coal lease covering the said SO acres is! to be issued 
to Earl Cobb, Amarillo, Texas. 

The above and foregoing being shown in thb records of 
the office of the State Board of Land Commissioners, per¬ 
taining to Coal Lease No. 4, Book 13. Said le^ise now con¬ 
taining 1,120 acres of land in Las Animas Count}’; the ex¬ 
piration date thereof being April 20th, 1947, in!the name of 
the Bear Canon Coal Company, Lessee of Trijnidad, Colo¬ 
rado. 

Given under my hand and the seal of the fetate Board 
of Land Commissioners this 2nd day of November, A. D. 
1925. 

( Signed) EARL COLLEY, 

[notarial seal.] j Register . 


26 Denver, Colorado, October 13, 1914. 

The State Board of Land Commissioners Convened in 
its office at 10 o’clock A. M. with Engineer Fiel and Regis- 
ter Hoggatt present. Absent: President Farfar. 

The Board convened for the purpose of considering the 
request of the Bear Canon Coal Company, by J. J. J. Aber- 
crobie, President, for an extension of ten yqars’ time of 
said company’s Coal Lease No. 4 Book 13, as per notice 
of such request published in El Anunciador [at Trinidad, 
Colorado, September 19, 26 and October 3rd and 10th, 1914, 
and the following resolution was adopted upoh motion duly 
seconded and carried, to-wit: 

Whereas, a request in the form of an application, num¬ 
bered 3048, was received by this Board frojm The Bear 
Canon Coal Company, for an extension of thte term of its 
Coal Lease No. 4 Book 13, covering 840 acre£ of Agricul¬ 
tural College Lands in Las Animas county, for a period of 
ten years from the date of expiration of the present lease, 
April 20, 1917; and 

Whereas, the said request or application \\ l as submitted 
to the Agricultural College Board for its consideration and 
recommendations, and was considered by said Board at its 
meeting held September 7, 1914, and its conclusions and 
recommendations were submitted to this Boaj-d under date 
of September 10, 1914; and j 


i 
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Whereas, due notice of said request or application has 
been published for a period of thirty days in El Anunciador 
at Trinidad, Colorado, on September 19, 26, and October 
3rd and 10th, in order that any and all persons desiring to 
file objections to or protest against the granting of such 
extension might have the opportunity to tile same; and 

Whereas, no protest against the granting of said exten¬ 
sion has been received, and no person has appeared to pro¬ 
test against same, 

Now, therefore, be it resolved by this Board, in accord¬ 
ance with said published notice, that Coal Lease No. 
27 4 in Book 13, The Bear Canon Coal Company, Lessee, 

be extended for a period of ten years from April 
20th, 1917, subject to the following conditions as recom¬ 
mended by the State Board of Agriculture in its said meet¬ 
ing of September 7th, 1914, viz., 

That the lessee shall be required to construct a railroad 
spur or siding a distance of one and one-eighth miles from 
the end of the Toller Switch to the tipple or opening of the 
Bear Canon mine, and the same is to be completed and in 
operation on or before May 1st, 1915. 

That after April 20th, 1917, the said lessee shall take out 
and pay royalty upon at least 50,000 tons of coal annually 
at 10 cents per ton mine run royalty, and said royalty per 
ton may be increased at any time at the option of the State 
Board of Land Commissioners should the conditions of the 
general average of royalty collected in Las Animas county 
district warrant such increase. 

The Board then adjourned. 

Office of the State Board of Land Commissioners. 

State of Colorado, 

City and County of Denver , ss: 

I, Lucy E. Peabody, Deputy Register of the State Board 
of Land Commissioners of the State of Colorado, do hereby 
certify that the foregoing is a true and complete copy of 
the resolution adopted by the said Board of Land Commis¬ 
sioners relative to the extension of The Bear Canon Coal 
Company’s Coal Lease No. 4 Book 13, at its meeting held 
October 13, 1914, at 10 o’clock A. M. 
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Witness my hand and the seal of the Stat'd Board of Land 
Commissioners, this 13th day of October, A. D. 1914. 
[seal.] * LUCY E. PEjABODY, 

Deputy Register. 

Now, September 18, 1929, the foregoing Petition certified 
from the record as a true copy. 

’ [Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

| 

28 Filed Jan. 28, 1926, United States Bdard of Tax 

Appeals. 

i 

United States Board of Tax Appeals. 

| 

Docket No., 9502. 

7 i 

i 

j 

Appeal of Bear Canon Coal Company, Trinidad, Colorado. 

Answer. 

\ 

The Commissioner of Internal Revenue, [by his attorney, 
A. W. Gregg, Solicitor of Internal Revenue, for answer to 
the petition of the above-named taxpayer, admits and denies 
as follows: 

(1) Admits the allegations contained iii Paragraphs 1, 
2, and 3 of the taxpayer’s petition. 

(2) For lack of information sufficient tio form a belief 
as to the truth or falsity thereof, denies Paragraph 5 of 
the petition. 

(3) Denies generally and specifically pach and every 
allegation contained in the taxpayer’s petition not herein¬ 
before admitted, qualified, or denied. 

Proposition of Law. 

| 

The taxpayer’s income was taxable under the provisions 
.of Section- 212 and 213 of the Revenue Act of 1918 and was 
not exempt by the provisions of any of thq Federal taxing 
statutes. 


i 
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Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GREGG, 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Infernal Revenue. 

Of Counsel: 

PERCY S. CREWE, 

Special Attorney, Bureau of Internal Revenue. 

Now, September 18, 1929, the foregoing Answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

| B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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A true copv. Teste: 

B. D. GAMBLE, 

i Clerk U. S. Board of Tax Appeals. 


United States Board of Tax Appeals. 
Docket No., 9502. 

The Bear Canon Coal Co., Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated January 14, 1929. 

Income—Exemption.—Petitioner’s income derived from the 
sale of coal mined by it from school lands owned by 
the State of Colorado and leased by petitioner for 
coal mining purposes, held, not exempt from Fed¬ 
eral income and profits taxes, under authority of 
Coronado Oil & Gas Co., 14 B. T. A. —. 

James E. Witten, Esq., for the petitioner. 

Granville S. Borden, Esq., for the respondent. 

This proceeding involves deficiencies in the amounts of 
$401.44 and $2,644.96 in petitioner’s income and profits 
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taxes for the calendar years 1920 and 19^1, respectively. 
For the year 1918 the respondent determined an over¬ 
assessment in the amount of $810.87, and no deficiency has 
been asserted for 1919. 

Petitioner alleges that respondent erred in determining 
that its net income, derived from the sale of coal mined by 
it from Colorado State school lands, is nj)t exempt from 
Federal income and profits taxes. 

I 

| 

Finding of Fact. 

I 

i 

i 

i 

Petitioner is a Colorado corporation wjitli its office at 
Trinidad, and is engaged in the business of mining and sell¬ 
ing coal. 

Petitioner’s income was derived from the sale of coal 

i 

mined by it from certain school land owned by the State 
of Colorado and duly leased to petitioner |for coal mining 
purposes. The land included in the said lease and from 
which the coal was mined was granted to the State 
30 of Colorado by the United States finder an Act of 
Congress entitled, 44 An Act donating Public lands to 
the several States and Territories which may provide Col¬ 
leges for the Benefit of Agriculture and Mechanic Arts,” 
approved July 2, 1862, (12 U. S. Stats, at Large 503) and 
other acts amendatory thereof and supplemental thereto. 
Briefly stated the pertinent provisions of the said act are 
as follows: 

i 

i 

Section 1 made a grant of a certain amount of public 
lands “to the several states, for the purpbses hereinafter 
mentioned.” 

Section 2 authorized such of the several states as con¬ 
tained public lands to select specified areas of such lands, 
and directed the issuance of land scrip to those of the states 
in which there were no such lands. 

Section 3 required the states to pay from their own 
treasuries all expenses “of management, jsuperintendence 
and taxes, from date of selection of said lands, previous to 
their sales, and all expenses incurred in the management and 
disbursement of the moneys which may b^ received there¬ 
from * * * so that the entire proceeds of the sale of 

said lands shall be applied without any diminution whatever 
to the purposes hereinafter mentioned.” j 


J 
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Section 4 as amended by the act of March 3, 1883, (22 
Stat. 484) requires that all moneys derived from the sales 
of the lands and the script shall be invested and loaned 
in specified manners, to yield not less than five per centum 
per annum, and declared that the amounts so invested and 
loaned “shall forever remain unimpaired” and “shall con¬ 
stitute a perpetual fund, the capital of which shall remain 
forever undiminished, * * * and the interest of which 

shall be inviolably apportioned by each state * * # to 

the endowment, support and maintenance of at least one 
college where the leading object shall be * * * to teach 
such branches of learning as are related to agriculture and 
the mechanic arts.” 

Section 5 declares that “the grant of land and scrip 
hereby authorized shall be made on the following conditions, 
to which as well as to the provisions hereinbefore contained, 
the previous assent of the states shall be signified by legis¬ 
lative acts.” 

First. That the states shall make good and replace any 
portion of said funds which “shall, by any action or con¬ 
tingency, be diminished or lost,” and that the “annual 
interest shall be regularly applied without diminution to 
the purposes mentioned in the fourth section of this 
act.” 

31 Second. “No portion of said fund, nor the interest 
thereon, shall be applied directly or indirectly, under 
any pretense whatever, to the purchase, erection, preserva¬ 
tion or repair of any building or buildings.” 

Third. That the grant “shall cease,” and the money al¬ 
ready received from sales of lands and scrip shall be paid 
to the United States by each of such states as shall fail to 
“provide, within five years, at least not less than one col¬ 
lege as described in section four of this act,” but that, “the 
title to purchasers under the state shall be valid.” 

Fourth. “Annual reports shall be made regarding the 
progress made by each college,” etc., to the Secretary of 
the Interior. 

• *•*#*• 

Seventh. “No state shall be entitled to the benefits of 
this act unless it shall express its aceptance thereof by its 
legislature.” 
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The legislature of Colorado, in accepting the grant, 
stated: 


Full and complete acceptance, ratification and assent is 
hereby made and given by the State of Colorado, to all the 
provisions, terms, grants and conditions ai|d purposes of 
the grants made and prescribed by the Act of Congress of 
the United States * * * approved July j2,1862. (Laws 

of Colorado, 1881, p. 18.) 


Article 9, Sec. 9 of the Constitution of the State of Colo- 
rado provides for a State Board of Land Commissioners 
who shall have the duty of directing, controlling and dis¬ 
posing of the public lands of the State under regulations 
prescribed by law, and section 10 of the Constitution pro¬ 
vides that it shall be the duty of the said Board to provide 
for the location, protection, sale or other disposition of all 
the lands granted to the State bv the Federal Government. 

The pertinent provisions of the statutes of Colorado pro¬ 
vide, briefly, that the State Board of Land Commissioners 
shall select and locate all lands granted tjo the State of 
Colorado by the Federal Government, “fdr any purpose 
whatever/’ and to secure the approval of such se- 
32 lections; that said Board select Lien Lands and 
classify, appraise and keep plots of tlhe State public 
lands; that the said Board may lease mineral lands for 
mineral purposes for such length of time and conditioned 
upon the payment of such royalties as it may determine; 
that all funds, rents ad rovalties received I bv said Board 
shall be placed to the credit of the proper permanent school 
fund; that the purchaser or lessee must pdy for improve¬ 
ments placed on the land by a prior occupant; that school 
lands must be disposed of only at public auction; that 
lessees shall file bond to protect the State against loss of 
rents or other loss or waste; and that the said Board shall 
appoint a superintendent to inspect all mines or other 
works operated undes leases from the State, for the pur¬ 
pose of estimating and checking royalties due therefrom 
and for the purpose of requiring all mining |to be conducted 
in accordance with approved mining methods. 

On May 7,1904, the State Board of Land pommissioners, 
acting on behalf of the State of Colorado, executed the 
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following lease of the land involved in this proceeding to 
one William Cole: 


Coal Land Lease . 

Tliis indenture, made this seventh day of May A. D. one 
thousand nine hundred and Four, by and between the State 
of Colorado, party of the first part, and William Cole, Trini¬ 
dad, Colorado, of the County of Las Animas, in said State, 
party of the second part; 

Witnesseth, That the said party of the first part, for and 
in consideration of the covenants, and agreements herein¬ 
after mentioned, to be kept and performed by the party 
of the second part, his heirs, executors, administrators and 
assigns, has demised and leased to the said party of the 
second part, the right and privilege of mining for and 
taking out coal from the lands hereinafter described, lying 
and being in the County of Las Animas, in said State, the 
same being known and described as follows, viz: 

33 


Acres. 

Part of section. 

Sec. 

Twp. 

Rge. 

160 

s. w. % . 

2 

32 S. 

65 W. 

80 

w. y 2 of s. e. y 4 . 

2 

i i 

C i 

80 

w. y 2 of n. e. y 4 . 

11 

i 6 

c i 

40 

s. e. y 4 of n. e. y 4 .. 

11 

i i 

i i 

160 

n. w. y t . 

11 

i i 

a 

320 

s. y 2 . 

11 

i l 

i ( 


To have and to hold the said above described premises 
with the appurtenances, unto the said party of the second 
part, his heirs, executors, administrators and assigns, from 
the 20th day of April A. D. 1904, for the full term of eight 
(8) years, being until the 20th day of April A. D. 1912. 
The said party of the second part, in consideration of the 
leasing of said premises and privileges aforesaid, by the 
said party of the first part, to the said party of the second 
part, does covenant and agree to and with the first party as 
follows, viz: 

First. That within sixty days from the signing of this 
lease, the party of the second part will commence to pros¬ 
pect for coal upon said premises, and will continuously 







27 


BEAR CANON COAL CO. VS. COM MR. OF INTl REV. 

| 

pursue such prospecting until coal is found of sufficient 
thickness to justify mining of same, or in iase workable 
coal is not found, work may cease if the Register of the 
State Land Board is so notified in writing, and said Reg¬ 
ister, at his option, may declare this lease vbid and ended 
and both parties released from all obligations thereunder. 
If coal of workable thickness is found, then the party of 
the second part shall, within six months fro^n the date of 
this lease, commence to open the same by a ishaft or drift 
of proper size and continually and with reasonable energy 
develop the coal in a good and workmanlike manner and 
take out and pay royalty on not less than Two Thousand 
(2,000) tons of coal annually, after the first year of this 
lease. 

Second. That this lease is to be taken andj considered as 
a coal lease only, the party of the first part expressly re¬ 
serving the right to lease at any time so much of the sur¬ 
face of the land herein described as is not actually needed 
and occupied by the party of the second part for the pur¬ 
pose of mining for coal, as herein stated. 

Third. That in the underground workings; for said coal 
all shafts, inclines and tunnels shall be well timbered (when 
good mining requires timbering) and that alljparts of work¬ 
ings, where the coal is not exhausted and for good reasons 
not being worked, will be kept free from witer and waste 
material, as in ordinary operations, and that the under¬ 
ground workings shall be protected against fire and floods, 
and the creeps and squeezes shall be guarded against, and 
when they do occur shall be checked in a milliner in keep¬ 
ing with good mining. That such methods of mining shall 
be used as shall insure the extraction of the greatest amount 
of the coal vein possible. ! 

34 Fourth. During all the proper hoiirs and at all 
times during the continuance of this lease, said 
party of the first part by its duly authorized agent or 
agents, named and appointed by the State Board of Land 
Commissioners, of the said first party, or by the President 
or Register of said Board, shall be, and hereby are author¬ 
ized to go through any of the shafts, openings or workings 
on said premises and to examine, inspect hnd survey the 
same, and to examine and make extracts or copies of all 
books and weigh sheets that, show in any way the coal out- 
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put of said premises, and that all conveniences necessary 
for said inspection survey or examination shall be fur¬ 
nished said agent or agents by the party of the second part. 

Fifth. That all coal mined or taken from said premises, 
upon being hoisted or trammed, shall be weighed, and the 
weight thereof shall be entered in due form in books kept 
for such purpose by the party of the second part, and the 
wright of all coal shipped by railway or otherwise shall be 
kept and preserved. 

Sixth. That on or before the 15th day of each and every 
month during the term of this lease, the said second party 
shall make a report to the Register of said Board of Land 
Commissioners in which shall be entered and set down 
the exact amount in weight and cubic years of all coal 
mined upon said premises during the preceding calendar 
month, and said report shall be accompanied by the weights 
of the railway companies over which such coal or any part 
thereof has been transported, and shall also show the use 
or disposal by said party of the second part of coal in all 
other wavs. 


Seventh. That the said party of the second part shall 
pay unto the said party of the first part for the right and 
privilege of mining coal upon said premises as herein pro¬ 
vided a royalty of Ten (10) cents per ton of coal mined 
and taken out of said premises, which royalty shall be due 
and payable oiv or before the 15th day of each and every 
month during the term of this lease for the preceding cal¬ 
endar month, provided always, however, that the minimum 
amount of monthlv rovalty shall be one-twelfth of the 
yearly royalty hereinafter provided for, whether any coal 
is mined or not. and 

Provided further, that the sum of* Two (200) hundred 
dollars paid by said party of the second part to the said 
party of the first part at the ensealing and delivery of these 
presents shall he in full for the minimum yearly royalty 
for the first vehr, but in the event of the total rovaltv due 
and payable herein shall at the end of the first year of this 
lease be found to exceed said sum of Two (200) hundred 
dollars then and in that case said sum shall be applied 
as a credit on the amount of royalty so found to be due for 
said first vear. 


! 
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And provided further, that the total minimum yearly 
royalty from and payable by said party of die second part 
in each and every year during the terijn. of this lease, 
35 is hereby fixed at and shall be Two (200) hundred 
dollars, whether any coal is mined oij not. 

The term ton as herein used means a toil of tw r o thou¬ 
sand pounds of unscreened coal unless said party of the 
first part, the State Board of Land Commissioners, or its 
duly authorized agent or agents, elects to yompute a ton 
of coal at twentv-seven cubic feet of coal in jtlie solid or bv* 
the measurements of the space for which tlnj? coal is mined, 
of the Mineral Department of said State Board of Land 
deducting therefrom all space occupied byj slate or other 
impurities, and in such case the said computation shall be 
final and binding upon said party of the second part. 

It is expressly understood and agreed by and between 
the parties hereto that all mining, timbering and work done 
by the party of the second part on said premises shall be 
at all times during the terms of this lease subject to the 
supervision, approval and orders of the Superintendent 
of the Mineral Department of said State Board of Land 
Commissioners. 

And it is expressly understood and covenanted by and 
between the parties aforesaid, that, if for any reason said 
party of the second part shall fail to keep each, all and 
every one of the covenants by him co7^venanted aforesaid, 
then, and in that event, it shall and may be lawful for the 
said party of the first part to declare this (indenture at an 
end, and enter into the said premises or apy part thereof, 
either with or without process of law to re-enter and the 
said party of the second part or any persons occupying, in or 
upon the same to expel, remove and put out,using such force 
as may be necessary in so doing, and the said premises 
again to repossess and enjoy, as in its first and former 
estate. And in such event, that is to say,j in the event of 
the termination of this lease by reason of the breach or 
breaches of the covenants aforesaid, or at the expiration 
of the term aforesaid, said party of the second part hereby 
covenants and agrees to surrender and deliver up said 
above described premises and property, jin good mining 
condition, peaceably to the said party of tlie first part, and 
shall forfeit to the state and make no claind for any moneys, 
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work, improvements, or time laid out or expended in tlie 
premises. And upon the termination of this lease for any 
cause aforesaid, if said second party shall remain in the 
possession thereof he shall be deemed guilty of an un¬ 
lawful detainer pf said premises, under the Statutes in such 
ease made and provided, and shall be subject to all the con¬ 
ditions and provisions thereof, and to eviction and removal 
forcibly or otherwise, with or without process of law as 
above stated. 

3b It is also expressly understood and agreed that 
this lease shall not be assigned or the property sub¬ 
let without the consent and approval of the State Board of 
Land Commissioners, and that the privileges hereby 
granted will not be used for any other purposes than min¬ 
ing coal from said premises and will not be used for the 
mining, handling or transportation of coal other than that 
mined on land under tlie control of the State Board of Land 
(’ommissioners. 


In witness whereof the said party of the first part hath 
caused these presents to be signed by the President and 
Register of said State Board of Land Commissioners, and 
sealed with the : official seal of said Board, and the said 
party of the second part has hereunto set his hand and seal 
on this, the day and year first hereinabove written. 

(Signed) ‘JAMES PL PEABODY, [seal.] 

President of the State Board 
i of Land Commissioners. 

(Signed) : MARK G. WOODRUFF, [seal.] 

Register of the State Board 

of Land Commissioners. 


Under date of August 15, 1904, William Cole assigned 
said coal lease to J. M. Bray, who assigned it to J. J. J. 
Abercrombie, J. M. Coon and II. W. Gilbert, under date of 
September 13, 1904, and the three latter joint lessees as¬ 
signed the said lease to the Bear Canon Coal Co., under 
date of May 23, 1905. Each of the said assignments was 
duly approved by the State Board of Land Commissioners. 

By order of the State Board of Land Commissioners on 
December 10, 19,10, the term of the lease was extended for 
a further period of five years, terminating on April 20, 
1917; by another order on October 13, 1914, the term was 
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extended ten years, expiring on April 20,j 1927; and by 
another order on November 27, 1923, the term of the lease 
was further extended for twenty years, expiring on April 
20, 1947. In some of those years slight changes were made 
in the acreage included in the lease. Petitioner applied 
to the State Board of Land Commissioners for the said ex¬ 
tensions of the term of years of the lease, and after 

37 publication of the applications and thb failure of any 
persons to protest thereto, they wbre granted as 

aforesaid. 

Opinion . 

i 

Trussell: No issue has been raised as tojthe correctness 
of the respondent’s computation of petitioner’s net income 
and the taxes thereon for the years in question. The only 
issue is whether petitioner is exempt from [Federal income 
and profits taxes, and if it is not exempt' then the defi¬ 
ciencies are in the amounts as determined by respondent. 

Petitioner contends that in holding, using* and disposing 
of school lands and the proceeds and increments thereof, 
the State of Colorado exercises its governmental powers 
and functions; that in the exercise-of such pjowers the State 
of Colorado adopted and used the petitioner as its instru¬ 
mentality to enable the State to meet and comply with the 
conditions of the grant under the Act of 1802; and that in¬ 
come accruing to petitioner, through its operation of the 
mines on school lands as an instrumentality of the State, 
is not taxable by the Federal Government, j 
The Board’s decision in Coronado Oil &j Gas Co., 14 B. 
T. A. —, is controlling in the decision of the case at bar. 
It is true that the school lands involved ill the Coronado 
case, supra, were granted to the State of 'Oklahoma by a 
different Act of Congress, than the act granting the school 
lands here involved to the State of Colorado, but both of 
the acts made grants of land to the said States for the pur¬ 
pose of establishing perpetual school fundsi, and the duties 
and obligations resting upon the said States are the same 
for all intents and purposes. The essential facts in the 
Coronado case, supra, and the case at bar, are identi- 

38 cal, namely, that the petitioners’ ihcomes were de¬ 
rived from the sale of minerals produced by their 

own private capital for their individual profit, from min- 
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oral-bearing- school lands owned by the said States and 
leased to petitioners by the state boards of land commis¬ 
sioners in the same manner in which all of the said State 
public lands were leased to private individuals. 

In the Coronado case, supra , the Board said: 

We do not think that petitioner under the facts here 
proven, as a lessee of public school lands in Oklahoma, for 
private and individual profit, stands in a position different, 
in so far as a liability for Federal income tax is concerned, 
from a lessee of other property of the State or property 
of a private individual. We can not see in the taxing by 
the Federal Government of its income therefrom an inter¬ 


ference with the exercise by that State of one of its gov¬ 
ernmental powers. 


We are of the opinion that petitioner is not exempt from 
Federal income and profits taxes. 

Reviewed bv the Board. 

Judgment will be entered for the respondent. 


Now, September 18, 1929, the foregoing Findings of Fact 
& Opinion certified from the record as a true copy. 

[ Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk IJ. S. Board of Tax Appeals. 


39 United States Board of Tax Appeals, Washington. 

Docket No., 9502. 

The Bear Canon Coal Company, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Order of Redetermination. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated January 14, 1929, it is ordered and decided 
that, upon redetermination, there are deficiencies of $401.44 
and $2,644.96 for the years 1920 and 1921, respectively. 

Enter. 

Entered Jan. 17, 1929. 

(S.) i S. L. TRUSSELL, 

Member United States Board of Tax Appeals 
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Now, September 18, 1929, the foregoing Order of Rede- 
termination certilied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

b. d. gamble, 

Clerk U. S. Board of Tax Appeals. 

40 United States Board of Tax Appeals j Filed 

July 6,1929. j 

In the Court of Appeals of the District |of Columbia. 

. 

The Bear Canon Coal Co., Petitioner, 

l 

v. 

Commissioner of Internal Revenue, Respondent. 

I 

Petition for Review. 

To the Honorable the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 

Your petitioner is aggrieved by a decisioh of the United 
States Board of Tax Appeals rendered against it on Jan¬ 
uary 17, 1929, in the case of The Bear Canon Coal Co., Pe¬ 
titioner, v. Commissioner of Internal Reveniie, Respondent, 
No. 9502 on the docket of the Board. 

Nature of the Case. 

1. The petitioner is a Colorado corporation with its 
office at Trinidad, Colorado, and is engaged! in the business 
of mining and selling coal. 

2. The petitioner’s income was ddrived from the 

41 sale of coal mined by it from certain school lands 
owned by the State of Colorado and duly leased to 

petitioner for coal-mining purposes. 

3. The land included in the said lease and from which 
the coal was mined was granted to the State! of Colorado by 
the United States under certain acts of Corjgress. 

4. The acts made grants of land by the federal Govern¬ 
ment to the States for the purpose of establishing perpetual 
school funds. 


5—50ola 
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5. By the terms of the lease the State is entitled to and 
has been receiving a royalty of 10 cents per ton of the coal 
so mined. 

6. The Commissioner of Internal Revenue determined 
that the income 1 derived by the petitioner from the sale of 
coal mined by it from said school lands owned by the State 
of Colorado was subject to Federal income and profits 
taxes for the years 1920 and 1921, and the taxpayer then 
appealed to the United States Board of Tax Appeals. 

7. The said appeal was submitted to the Board on No¬ 
vember 28, 1925, on the company’s petition, the Commis¬ 
sioner’s answer, and a written stipulation and agreed state¬ 
ment of facts. On January 14, 1929, the said Board pro¬ 
mulgated its findings of fact and opinion sustaining the 
aforesaid action of the respondent, and on January 17,1929, 
ordered and decided that there was a deficiency of $401.44 

for the year 1920 and a deficiency of $2,644.96 for 
42 the year 1921. For this reason the petitioner files 
its petition for review by this Honorable Court. 

Order of Review. 

A review of the decision of the Board in the above en¬ 
titled proceeding is sought by the Court of Appeals of the 
District of Columbia, the parties having agreed that the 
review shall be in this Court as evidenced by stipulation 
filed with the Clerk of the Board. 

Assignments of Error. 

Your petitioner believes and avers that errors were com¬ 
mitted by the Board, to its damage and prejudice, as shown 
bv the following: 

1. That the Board of Tax Appeals erred in determining 
that the net income derived by petitioner from the sale of 
coal mined from school lands owned by the State of Colo¬ 
rado under grant from the United States and duly leased 
to petitioner for coal mining purposes was not exempt 
from Federal income and profits taxes. 

2. That the Board of Tax Appeals erred in holding that 
there was a deficiency in Federal taxes of the petitioner 
for the years 1920 and 1921, in the amounts of $401.44 and 
$2,644.96, respectively, or in any amounts. 
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j 

Wherefore your petitioner prays that the decision of the 
Board of Tax Appeals entered herein against it, be reviewed 
and reversed bv this Honorable Court, and for such other 
and further relief as the Court may deem mebt and proper 
in the premises. 

THE BEAR CANON COAL CO., 

| petztzoner 

(Signed) By GEORGE ROSCOE DAVIS, 

Attorney, Southern Building, Washington, D. C. 

De VRIES & DAVIS, 

H. KENNEDY McCOOK, j 

Of Counsel . I 

City of Washington, 

District of Columbia, ss: 

George Roscoe Davis, being duly sworn, deposes and says 
that he is the attorney for the petitioner; that he knows the 
contents of the foregoing petition; that to the best of his 
knowledge and belief the statements therein! are true, and 
that the assignments of error are well taken and in- 

44 tended to be argued. 

(Signed) ' GEORGE ROSCOE DAVIS. 

i 

Subscribed and sworn to before me this 6th day of July, 
1929. ! 

(Signed) BERYL W. ROBERTS, 

[notarial seal.] Notary Public, D. C. 

j 

45 United States Board of Tax Appeals!. Filed Jul. 6, 

1929. | 


July 6, 1929. 

C. M. Charest, Esq., j 

General Counsel, Bureau of Internal Revenue, 

Washington, D. C. I 

Dear Sir: 

i 

You are hereby notified that on July 6,! 1929, a petition 
for a review of the decision of the United States Board of 
Tax Appeals was filed with the Clerk of the Board in the 
case of The Bear Canon Coal Co., Petitioner, v. Commis- 

I 

i 

i 


I 

i 

i 
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sioner of Internal Revenue, Respondent, Docket No. 9502, 
a true copy of which petition is herewith served upon you. 
(Signed!) GEORGE ROSCOE DAVIS, 

(Signed) II. KENNEDY McCOOK, 

Attorneys for The Bear Canon Coal Co., 

Southern Building, Washington, D. C. 

Receipt is acknowledged this 6th day of July, 1929. 
(Signed) C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue , 
Attorney for The Commissioner of Internal Revenue. 

Now, September 18, 1929, the foregoing Petition for Re¬ 
view with proof of service certified from the record as a 
true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

46 United States Board of Tax Appeals. Filed 

June 11,1929. 

United States Board of Tax Appeals. 


Docket No., 9502. 


The Bear Canon Coal Company, Petitioner, 


v. i 

Commissioner of Internal Revenue, Respondent. 

Agreement for Review by the Court of Appeals of the 

District of Columbia. 

It is hereby jstipulated and agreed by and between the 
parties hereto by their respective attorneys that the deci¬ 
sion of the Board of Tax Appeals in the above-entitled 
cause, promulgated January 14, 1929, may be reviewed by 
the Court of Appeals of the District of Columbia. 
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This agreement is made under and pursuant to the pro¬ 
visions of Section 1002 of the Revenue Act of 1926. 

(Signed) GEORGE ROSCOE DAVIS, 

(Signed) H. KENNEDY MpCOOK, 

Attorneys for Petitioner, 

723 Southern Building, Washington, D. C . 
(Signed) C. M. CHAREST, 

A., | 

General Counsel of the Bureau Of Internal 

Revenue, Attorney for Commissioner. 

Now September 18, 1929, the foregoing jstipulation of 
Venue certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] | 

B. D. GAMBLE, 

Clerk U. S. Board of tax Appeals . 

47 United States Board of Tax Appeal^. Filed 

Jul. 8, 1929. j 

United States Board of Tax Appeals. 

Docket No., 9502. i 

i 

The Bear Canon Coal Co., Petitioner, 

v. 

Comissioner of Internal Revenue, Respondent. 

Notice to Clerk to Prepare Record and Transmit to Court 

of Appeals. 

To the Clerk of the Board of Tax Appeals: j 

In accordance with Paragraph 4 of Rulb XXX of the 
Court of Appeals of the District of Columbia, please pre¬ 
pare a transcript, duly certified as correct, of the following 
documents and transmit the same on or before the expira¬ 
tion of sixty days from July 6, 1929, to tlfe Clerk of the 
said Court of Appeals: 

1. The docket entries of proceedings before the Board. 

2. Pleadings before the Board. 

(a) Petition filed November 28, 1925. 

48 (h) Answer of respondent filed January 28, 1926. 
[(c) Stipulation of parties and agreed statement 

of facts filed March 11, 1927.] *—Stricken by counsel. 
B. D. G. j 

[♦Words and figures enclosed in brackets erased in c<j>py.] 

i 

i 

i 
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3. Finding’s of fact, opinion, and decision of the Board, 
including order of redetermination dated January 17, 1929. 

4. Petition for review, and notice to opposing counsel 
together with his acknowledgment thereof. 

5. Stipulation under Paragraph (d), Section 1002 of the 
Revenue Act of 1926, filed May 25, 1929, that the review 
shall he by the Court of Appeals of the District of Col¬ 
umbia. 

6. This pnecipe. 

(Signed) GEORGE ROSCOE DAVIS, 

(Signed) H. KENNEDY McCOOK, 

Attorneys for Petitioner, 
Southern Building, Washington, D. C. 

De VRIES & DAVIS, 

Of Counsel . 

Receipt is acknowledged this 8th day of July, 1929. 

(Sgd.) • C. M. CHAREST, 

A, 

General Counsel Bureau of Internal Revenue, 

Attorney for the Commissioner of Internal Revenue. 

Now, September 18, 1929, the foregoing Praecipe, with 
proof of service thereon, certified from the record as a true 
copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

49 United States Board of Tax Appeals. 

Docket No., 9502. 

Bear Canon Coal Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition 
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for review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and if is hereby ex¬ 
tended to October 1, 1929. 

(Signed) PERCY W. PHILLIPS, 

Member U. S. Board of T\xx Appeals. 

Dated Washington, D. C., August 29, 1929.1 
A true copy Teste: 

B. D. GAMBLE. 


[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tdx Appeals . 

Endorsed on cover: Board of Tax Appeals. No. 5051. 
Bear Canon Coal Company, appellant, vs. pommissioner 
of Internal Revenue. Court of Appeals, District of Col¬ 
umbia. Filed Sep. 24, 1929. Henry W. Ilodges, Clerk. 
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IN THE 


Court of Appeals, Bfetrict of Columbia 


No. 5051. 


Bear Canon Coal Co., Petitioner , 


v. 


Commissioner of Internal Revenue, Respondent. 


ON APPEAL FROM THE UNITED STATES 
BOARD OF TAX APPEALS. 


l 

BRIEF FOR THE PETITIONER, j 

_ 


PREVIOUS OPINION IN THE PRESENT CASE. 

| 

The only previous opinion is that of the United 
States Board of Tax Appeals (Record 22-32), which 
is reported in 14 B. T. A. 1240. 

JURISDICTION. | 

The review here sought is of a decision of the United 
States Board of Tax Appeals promulgated! January 


i 








14, 1929. The case is brought to this court by peti¬ 
tion for review filed July 6, 1929 (Record 33), pursu¬ 
ant to Sections 1001, 1002 and 1003 of the Revenue 
Act of 1926 (Act of February 26, 1926) and Section 
603 of the Revenue Act of 1928 (Act of May 29, 1928), 
amending Section 1001 of the Revenue Act of 1926. 

STATEMENT. 

The Commissioner of Internal Revenue determined 
deficiencies in income and profits taxes for the calendar 
years 1920 and 1921 in the amounts of $401.44 and 
$2,644.96, respectively, against the Bear Canon Coal 
Co., the petitioner, upon the theory that its income 
derived from the mining of coal upon lands leased 
to it by the State of Colorado was subject to Federal 
income tax, stating his reason as follows: 

“This office holds that a corporation mining 
coal from lands leased from the State of Colorado 
is not necessarily on that account exempt from in¬ 
come and profits taxes. Your claim to exemption 
is, therefore, denied.” 

1 QUESTION PRESENTED. 

Is this petitioner subject to Federal income and ex¬ 
cess profits taxes on income derived by it from the 
mining &nd sale of coal produced from coal lands con¬ 
veyed to the State of Colorado by the Federal Govern¬ 
ment solely for the support and maintenance of agri¬ 
cultural and mechanical schools and leased to it by 
that State? 

THE FACTS. 

The facts found by the United States Board of Tax 
Appeals and relied upon by the petitioner are set forth 
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i 
i 

i 
i 

| 
i 

i 

in the Record, pages 23-31, and for that reason! are here 
only summarized. They are as follows: 

The petitioner is a Colorado corporation eiigaged in 
the business of mining and selling coal. Itis income ‘ 
during the years in question was derived from the 
sale of coal mined by it from school lands bwned by 
the State of Colorado and leased to the petitioner for 
coal mining purposes. The land under the lease was 
granted to the State of Colorado by the United States, 
with the express proviso that the income therefrom 
was to be used only for school purposes. The lease 
was made the 7th day of May, 1904 for a term of eight 
years and was extended for further periods of five 
years, ten years and twenty years and provided for the 
payment of a royalty of 10 cents per ton op all coal 
mined with a minimum yearly royalty of $200.00 
whether any coal "was mined or not. The lease was 
duly assigned to this petitioner. 

SUMMARY OF ARGUMENT. 

The petitioner contends that the income a]nd excess 
profits taxes asserted against it as a lessee of Colorado 
mining lands, which were granted to the State by the 
Federal Government, to be held in trust, tie income 

i 

to be used for school purposes, is an interference with 
the proper exercise of the State’s governmental func¬ 
tions and as such is unconstitutional. 

i 

ARGUMENT. i 

I 

i 

The lands here in controversy are unquestionably 
the property of the State of Colorado and were ob¬ 
tained from the Government of the United States 
under Acts of Congress for the support aiid mainte- 
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nance of public schools. Act July 2, 1862, 12 Stat. 
L. 503; Sec. 4, as amended by Act March 3, 1883, 22 
Stat. L. 484; Laws of Colo. (1881) p. 18; Sec. 8, Act 
July 23, 1866, 14 Stat. L. 208; Act April 2, 1881, 23 
Stat. L. 10; Act August 30, 1890, 26 Stat. L. 417; Sec. 
1, Act June 17, 1902, 32 Stat. L. 388; Act March 4, 
1907, 34 Stat. L. 1281; Act May 8, 1914, 38 Stat. L. 
372. Obviously it cannot be denied in view of the Acts 
of Congress giving these lands to the State for the 
support and maintenance of agricultural and mechani¬ 
cal schools that the maintenance of such schools is a 
governmental function. E. S. Searl v. School District, 
Lake County, 133 U. S. 553, 562. 

This is not a case where a State engages in a pri¬ 
vate enterprise as distinguished from a purely govern¬ 
mental activity. Hence we are at once confronted 
with the question whether the Federal Government 
may tax income derived by this petitioner from the 
sale of coal mined by it from lands leased to it by 
the| State of Colorado in the performance of a govern¬ 
mental function. 

The principle has long been established that the 
States cannot tax the instrumentalities or agencies 
of the Federal Government and conversely the 
Federal Government cannot tax the agencies 
or instrumentalities of the States. McCullough v. 
Maryland, 4 Wheat. 316; Collector v. Day, 11 Wall. 
113. Osborn v. Bank, 9 Wheat, 738; Weston v. City 
Council of Charleston, 2 Pet. 449; Dobbins v. Com¬ 
missioners of Erie County, 16 Pet. 436; Van Allen v. 
The Assessors, 3 Wall. 573; Bradley v. People, 4 Wall. 
459; National Bank v. Commonwealth, 9 Wall. 353; 
Van Brocklin v. State of Tennessee, 117 U. S. 151; 
Pollock v. Farmers Loan & Trust Co., 157 U. S. 584; 
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Northern Pacific R. R. Co. v. Smith, 171 TJ. S. 261; 
Ambrosini v. United States, 187 U. S. 1; Grether v. 
Wright, 75 Fed. 742; Home Savings Bank v. Des 
Moines, 205 U. S. 503; Farmers’ Bank v. Minnesota, 
232 U. S. 516; Johnson v. Maryland, 254, uj. S. 51. 

The only exception to the general rule jhas been 
laid down in the case of South Carolina y. United 
States, 199 U. S. 437, wherein the Supreme Court held 
that the exemption of State agencies and instrumen¬ 
talities from Federal taxation is limited to thjose which 
are strictly of Governmental character and does not 
extend to those used by the State in carrying on an 
ordinary private business. 

Thus it appears that any and all instrumentalities 
and agencies which either sovereignty, State or Fed¬ 
eral, may employ for the execution of its pbwers are 
to be free from any interference through taxation by 
the other, except where such sovereignty engages in 
a strictly private business. The Supreme Court in 
United States v. Railroad Company, 84 U. S. 322, 327, 
held that States could select such agencies as they de¬ 
sired to carry out their Governmental functions, say¬ 
ing: ! 

| 

“The right of the States to administer their 
own affiairs through their legislative, jexecutive, 
and judicial departments, in their owjn manner 
through their own agencies, is conceded by the 
uniform decisions of this court and by! the prac¬ 
tice of the Federal government from its organiza¬ 
tion. This carries with it an exemption of those 
agencies and instruments, from the taxing power 
of the Federal government.” (Italics burs.) 

j 

Property owned outright by one Government may 
not be taxed by the other. Van Brocklin y. State of 
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Tennessee, supra. Property owned by an agency of 
the sovereign and essential to the accomplishment of 
its delegated functions is wholly free from such taxa¬ 
tion, even though in form the agency is a private cor¬ 
poration and the tax attempted to be collected is that 
levied upon other private corporations. Clallam 
County vJ United States, 263 U. S. 341, and cases cited. 
It is, therefore, manifest that the exemption of Fed¬ 
eral agencies from State taxation and vice versa is 
dependent, not upon the nature of the agents or upon 
the mode of their constitution or upon the fact that 
they are agents, but upon the effect of the tax. The 
test is whether the tax in truth deprives them of power 
to serve the Government as they were intended to serve 
it or hinders the efficient exercise of such power. 

In passing it may be well to observe that the broad 
terms of the Sixteenth Amendment under which the 
tax here in question was imposed did not extend the 
taxing power of the United States to new subjects. 
In that behalf the earlier rules above cited still pre¬ 
vail. Brushaber v. Union Pacific R. R. Co., 240 U. S. 
1; Evans v. Gore, 253 U. S. 245. 

With these general principles and their application 
to the question herein presented, viz., whether or not 
this petitioner corporation is subject to Federal taxa¬ 
tion upon the income derived by it from the mining' 
of coal upon lands owned by the State of Colorado and 
granted to it by the Federal Government to be used 
for school purposes, in mind, the United States Board 
of Tax Appeals in its decision, following its decision 
in Coronado Oil & Gas Co. v. Commissioner of In¬ 
ternal Revenue, Respondent, 14 B. T. A. 1214, held 
that the petitioner was not exempt from Federal in¬ 
come and profits taxes upon the ground that it was 



not such an instrumentality of the State in the per¬ 
formance of a governmental function that a tax upon 
its income constituted an interference with thd exercise 
by the State of a sovereign power. 

The Supreme Court of the United States denied in 
Gillespie v. The State of Oklahoma, 257 U. S.| 501, 505, 
the right of the State of Oklahoma to tax the net in¬ 
come derived by a lessee from leases of restricted In¬ 
dian lands. In denying such right the Court said: 

“ ‘A tax upon the leases is a tax upon the power 
to make them, and could be used to destroy the 
power to make them.’ 240 U. S. 530. The step 
from this to the invalidity of the tax upon income 
from the leases is not long. 

“In cases where the principal is absolutely im¬ 
mune from interference an inquiry is allbwed into 
the sources from which net income id derived 
and if a part of it comes from such a sburce the 
tax is pro tanto void; Pollock v. Farmer^’ Loan & 
Trust Co., 157 U. S. 429; 158 U. S. 601; a rule 
lately illustrated by Evans v. Gore, 253 U. S. 245; 
and applied in a case somewhat like the present 
by the Supreme Court of Hawaii. Oahu Ry. & 
Land Co. v. Pratt, 14 Hawaii, 126. Whether this 
property could be taxed in any other forbn or not, 
it cannot be reached as profits or income from 
leases such as those before us. The same con¬ 
siderations that invalidate a tax upon the leases 
invalidate a tax upon the profits of the leases, and, 
stopping short of theoretical possibilities, a tax 
upon such profits is a direct hamper upon the ef¬ 
fort of the United States to make the best terms 
that it can for its wards. Weston v. Charleston, 
2 Pet. 449, 468.’* (Italics ours.) 

i 

The instant case is the converse of Gillespie v. State 
of Oklahoma, supra . In that case the State attempted 
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to tax the income derived by a lessee of Federal lands. 
In this case the United States seeks to tax the income 
derived by the lessee of State lands. It is obvious 
that the same limitations, in so far as the co-sovereign¬ 
ties attempt by taxation to interfere with the instru¬ 
mentalities of each other, apply to each within the 
same scope and with the same force. There is no rea¬ 
son why the rule should not apply with equal force 
to each. It is no more severe in the one case than in 
the other.- 

The Supreme Court in the Gillespie case has decided 
the identical question at issue here. Therefore, it is not 
necessary that this Court seek to apply general prin¬ 
ciples to the instant case. The income of a lease such 
as we hatie before us cannot be reached by Federal 
taxation . 

The Board of Tax Appeals in its majority opinion 
in the case of Coronado Oil & Gas Co. v. Commissioner 
of Internal Revenue, supra , has dealt at some length 
with the respective rights of the Federal Government 
and the States to tax instrumentalities each of the 
other but has cited no case to support the contention 
that the rule should be applied with greater strictness 
in the one case than in the other. 

In the majority opinion of the Board of Tax 
Appeals in Coronado Oil & Gas Company, supra , 
it will be observed that the Board has cited a 
number of cases bearing upon the general prop¬ 
osition affecting the right of the Federal and State 
governments to tax the instrumentalities of each other 
but it appears to have rested its decision upon the as¬ 
sumption that there are different degrees in State 
and Federal governmental functions. There is no basis 
in the decisions for such distinction. Holding lands 
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in trust for the Indians is a proper Federal govern¬ 
mental function and holding lands granted to it by 
the Federal Government, the income to be;used for 
school purposes, is a proper State governmental func¬ 
tion. There is nothing to support the Board’s theory 
that the one is any more a “peculiarly sbcred and 
inviolate” governmental function than the other. The 

TRUST IMPOSED UPON THE FEDERAL GOVERNMENT BY A 
TREATY WITH AN INDIAN TRIBE IS NO MORE SACKED THAN 
THE TRUST IMPOSED UPON A STATE BY ITS ACCEPTANCE OF 

a Federal grant for a specific governmental purpose. 

In considering some of the questions raised by the 
majority opinion it is not denied that either, the Fed¬ 
eral Government or the State Government may extend 
to the other the right to tax its instrumentalities if 
it so desires, in which case such taxation will be up¬ 
held. Van Allen v. The Assessors, supra; Smith v. 
Kansas City T. & T. Co., 255 U. S. 180. Biit it must 
do so in explicit language. 

It also is not denied that the Federal Government 
or a State may tax individuals or private! corpora¬ 
tions which are incidentally employed by thp Govern¬ 
ments in carrying out their respective governmental 
functions. Osborn v. Bank, supra; Baltiniore Ship¬ 
building Co. v. Baltimore, 195 U. S. 375; Metcalf & 
Eddy v. Mitchell, 269 U. S. 515. But the inptant case 
involves a decidedly different principle. 

It is not believed that it will be seriously argued that 
the land here in question could be subjected tb 'taxation 
by the Federal Government and as this Cpurt said 
in the District of Columbia v. Riggs National Bank, 
58 App. D. C. Reports 349-350: I 

“Certainly since Gillespie v. Oklahoma* 257 U. S. 

501, 505 (42 S. Ct. 171, 66 L. Ed. 338), it has 
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been the settled doctrine here that, where the prin¬ 
cipal is absolutely immune, no valid tax can be 
laid upon income arising therefrom. To tax this 
would amount practically to laying a burden on 
the exempted principal.” (Italics ours.) 

The tax here in question is a direct burden upon the 
Statens power to lease its property most advantage¬ 
ously for the discharge of its duties to the Federal 
Government in accordance with the terms of the grant. 

The Board has indulged in extensive speculation 
as to the possible limits to which the principle urged 
by the petitioner might be extended. Such specula¬ 
tion, however, lends little assistance to the solution 
of the present problem. The cases considered fall 
within the 4 * theoretical possibilities” adverted to and 
ignored in Gillespie v. State of Oklahoma, supra. 

The Board in its opinion has cited Choctaw 0. & G. 
R. Co. v. Mackay, 256 U. S. 531, as supporting the prop¬ 
osition that “a tax upon merely one of the several 
agencies employed by the United States in discharg¬ 
ing its obligations towards its Indian wards cannot be 
considered as an interference with its exercise of its 
governmental power to carry out that obligation.” 
The Supreme Court in its decision at page 536, said: 

“The mere fact that property is used, among 
others, by the United States as an instrument for 
effecting its purpose does not relieve it from State 
taxation. The most that can be said here is that 
among the public served by this railroad are some 
mines on land leased from the Choctaw Nation.” 

This sufficiently differentiates the two cases. 

The minority opinion in Coronado Oil & Gas Co. v. 
Commissioner, supra, appears the better reasoned and 



it is believed its conclusion should be adopted by this 
Court. | 

The Circuit Court of Appeals for the Eighth Cir¬ 
cuit, in Willcuts, Collector v. Charles W. Bunn, de¬ 
cided September 16, 1929, and not yet reported, held 
that profit derived from the sale of municipal bonds 
was not subject to Federal income tax. Tfye Court 
said: ! 


“It is a necessary condition of our dual form 
of Government over the same territory that neither 
the National nor the State governments should 
interfere with the proper functioning of the other. 
Therefore, it has been repeatedly announced that 
neither the federal government nor a statb govern¬ 
ment can constitutionallv enact a law which in- 

» i 

terferes with the proper exercise of thef govern¬ 
mental powers of the other.” 

■ 

In Macallen Co. v. Commonwealth of Massachusetts, 
73 Lawyers’ Edition, 531-535, the Supreme Court of 
the United States after reviewing most of the cases 

. i 

bearing upon the exemption from tax of instrumental¬ 
ities, State and Federal, most ably summed up the 
principle urged by this petitioner as followsj: 

i 

“The aphorism of Chief Justice Marshall in 
M Culloch v. Maryland, 4 Wheat. 316, 431, 4 L. ed. 
579, 607, that ‘the power to tax involves the power 
to destroy’, has frequently been reiterated by this 
court. The principle, of course, is important 
only where the tax is sought to be imposed upon 
a nontaxable subject; or, as said in Khowlton v. 
Moore, 178 U. S. 41, 60, 44 L. ed. 969, 977, 20 
Sup. Ct. Kep. 747, ‘the power to destroy which 
may be the consequence of taxation is j a reason 
why the right to tax should be confined to sub- 
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jects which may be lawfully embraced therein, 
even although it happens that in some particular 
instance no great harm may be caused by the 
exercise of the taxing authority as to a subject 
which is beyond its scope.’ Not only may the 
power to tax be exercised oppressively, but for 
one government—state or national—to lay a tax 
upon the instrumentalities or securities of the 
other is derogatory to the latter’s dignity, sub¬ 
versive of its powers, and repugnant to its para¬ 
mount authority.” 

The pronouncement of the Supreme Court in Macal- 
len Co. v. Commonwealth of Massachusetts, supra , 
after a careful review of the decisions, should set at 
rest any doubt which may have theretofore existed 
regarding the instrumentalities of a State which may 
be subjected to taxation by the Federal Government. 

CONCLUSION. 

For reasons stated it is respectfully submitted that 
the decision of the United States Board of Tax Ap¬ 
peals should be reversed. 


George Roscoe Davis, 

H. Kennedy McCook, 
Attorneys for petitioner, 
Southern Building, 
Washington, D. C. 


De Vries & Davis, 
Of Counsel. 



